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considered not payable under this para-
graph are forwarded, with rec-
ommendations for disposition, through 
claims channels to HQ USAF/JACC. 

(ii) Is presented by a national, or a 
corporation controlled by a national, of 
a country at war or engaged in armed 
conflict with the United States, or any 
country allied with such enemy coun-
try unless the appropriate settlement 
authority determines that the claim-
ant is, and at the time of the incident 
was, friendly to the United States. A 
prisoner of war or an interned enemy 
alien is not excluded as to a claim for 
damage, loss, or destruction of per-
sonal property in the custody of the 
Government otherwise payable. Claims 
considered not payable under this para-
graph are forwarded with recommenda-
tions for disposition, through claims 
channels, to HQ USAF/JACC. 

(jj) Is for personal injury or death of 
military or civilian personnel of a for-
eign country, if their personal injury 
or death was suffered incident to their 
service. 

(kk) Is for damage to or loss of bailed 
property when the bailor specifically 
assumes such risk. 

(ll) Is for property damage, personal 
injury, or death occurring in a foreign 
country to an inhabitant of that coun-
try. 

(mm) Is for the loss of a rental fee for 
personal property. 

(nn) Arises out of matters which are 
in litigation against the United States. 

(oo) Is payable under any one of the 
following statutes and implementing 
regulations: 

(1) Federal Tort Claims Act. 
(2) Foreign Claims Act. 
(3) International Agreements Claims 

Act. 
(4) Air Force Admiralty Claims Act 

and the Admiralty Extension Act. 
(5) National Guard Claims Act. 
(6) Military Personnel and Civilian 

Employees’ Claims Act. 

§ 842.51 Applicable law. 
This paragraph provides the existing 

law governing liability, measurement 
of liability and the effects of settle-
ment upon awards. 

(a) Extent of liability. Where the claim 
arises is important in determining the 
extent of liability. 

(1) When a claim arises in the United 
States, the law of the place where the 
act or omission occurred governs li-
ability. The settlement authority con-
siders the local law on such issues as 
dangerous instrumentalities, assump-
tion of risk, res ipsa loquitur, last clear 
chance, discovered peril, and compara-
tive and contributory negligence. Abso-
lute liability is never imposed. 

(2) Claims in foreign countries. (i) In 
claims arising in a foreign country, 
where the claim is for personal injury, 
death, or damage to or loss of real or 
personal property caused by an act or 
omission alleged to be negligent, 
wrongful, or otherwise involving fault 
of military personnel or civilian offi-
cers or employees of the United States 
acting within the scope of their em-
ployment, liability or the United 
States is determined according to gen-
eral principles of tort law common to 
the majority of American jurisdictions, 
as evidenced by Federal case law and 
standard legal publications, except as 
to the principle of absolute liability. 

(ii) The law of the foreign country 
governing the legal effect of contribu-
tory or comparative negligence by the 
claimant will be applied in determining 
the relative merits of the claim. In the 
unusual situation where foreign law 
governing contributory or comparative 
negligence does not exist, use tradi-
tional rules of contributory negligence. 
Foreign rules and regulations gov-
erning the operation of motor vehicles 
(rules of the road) are applied to the 
extent those rules are not specifically 
superseded or preempted by United 
States military traffic regulations. 

(3) When adjudicating claims based 
upon negligence, the principle of abso-
lute liability is not applicable, even 
though otherwise prescribed by appli-
cable local law. 

(4) The meaning and construction of 
the MCA is a Federal question to be de-
termined by Federal law. 

(b) General information: (1) The meas-
ure of daages in claims arising in the 
United States or its possessions is de-
termined according to the law of the 
place where the act or omission oc-
curred. The measure of damages in 
claims arising overseas is determined 
according to general principles of 
American tort law. 
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(2) Apportion damages against the 
United States in the same manner as 
they are apportioned in suites against 
private persons if local law applies 
comparative negligence. 

(3) Do not deduct proceeds from pri-
vate insurance policies except to the 
extent allowed by local law. However, 
proceeds are deducted if the policy was 
paid for by the United States. 

(4) Deduct compensation and benefits 
from the Department of Veterans Af-
fairs, or monetary value received from 
any U.S. Government associated source 
from the damages which may be award-
ed. Deduct sick and annual leave pay-
ments if local law allows. 

(5) Do not approve: 
(i) Punitive damages. 
(ii) Cost of medical or hospital serv-

ices furnished at U.S. expense. 
(iii) Cost of burial expenses paid by 

the United States. 
(c) Settlement by insurer or joint tort- 

feasor. When settlement is made by an 
insurer or joint tort-feasor and an addi-
tional award is warranted, an award 
may be made if both of the following 
are present: 

(1) The United States is not protected 
by the release executed by the claim-
ant. 

(2) The total amount received from 
such source is first deducted. 

§ 842.52 Appeal of final denials. 

(a) A claimant may appeal the final 
denial of the claim. The claimant sends 
the request, in writing, to the settle-
ment authority within a reasonable 
time following the final denial. Sixty 
days is considered a reasonable time, 
but the settlement authority may 
waive the time limit for good cause. 

(b) Upon receipt of the appeal, the 
original settlement authority reviews 
the appeal. 

(c) Where the settlement authority 
does not reach a final agreement on an 
appealed claim, he or she sends the en-
tire claim file to the next higher set-
tlement authority, who is the appellate 
authority for that claim. 

(d) The decision of the appellate au-
thority is the final administrative ac-
tion on the claim. 

§ 842.53 Right of subrogation, indem-
nity, and contribution. 

The Air Force becomes subrogated to 
the rights of the claimant upon set-
tling a claim. The Air Force has the 
rights of contribution and indemnity 
permitted by the law of the situs, or 
under contract. Do not seek contribu-
tion or indemnity from US military 
personnel or civilian employees whose 
conduct gave rise to government liabil-
ity. 

§ 842.54 Attorney fees. 
In the settlement of any claim pursu-

ant to 10 U.S.C. 2733 and this subpart, 
attorney fees will not exceed 20 percent 
of any award provided that when a 
claim involves payment of an award 
over $1,000,000, attorney fees on that 
part of the award exceeding $1,000,000 
may be determined by the Secretary of 
the Air Force. For the purposes of this 
paragraph, an award is deemed to be 
the cost to the United States of any 
trust or structured settlement, and not 
its future value. 

Subpart G—Foreign Claims (10 
U.S.C. 2734) 

§ 842.55 Scope of this subpart. 
This subpart tells how to settle and 

pay claims against the United States 
presented by inhabitants of foreign 
countries for property damage, per-
sonal injury, or death caused by mili-
tary and civilian members of the US 
Armed Forces in foreign countries. 

§ 842.56 Definitions. 
(a) Foreign country. A national state 

other than the United States, including 
any place under jurisdiction of the 
United States in a foreign country. 

(b) Inhabitant of a foreign country. A 
person, corporation, or other business 
association whose usual place of abode 
is in a foreign country. The term ‘‘in-
habitant’’ has a broader meaning than 
such terms as ‘‘citizen’’ or ‘‘national’’, 
but does not include persons who are 
merely temporarily present in a for-
eign country. It does not require for-
eign citizenship or domicile. 

(c) Appointing authority. An Air Force 
official authorized to appoint members 
to foreign claims commissions (FCC). 
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